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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

 PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                        CR Case No: 189/11 

                            U/S 138 of Negotiable Instrument Act 

                 Sri Dibyajyoti Das……………Complainant 

                               v. 

                 Sri Nayanjyoti Saikia….……Accused 

Ld. Advocates: For Prosecution………SriB. Nath and Sri Rose Bharali 
Ld. Advocate 

                      For Defence……………Sri Nayanmoni Goswami Ld. 
Advocates. 

Evidence Recorded on: 25.4.13, 4.12.13, 3.6.14, 2.1.15, 26.5.15, 
17.6.15, 08.9.15, 25.10.16. 

Argument heard on: 23.2.17 

Judgment delivered on: 25.4.17 

                                                    J U D G M E N T 

1. The prosecution‟s case, in nutshell, is that,  the accused, being in good 

terms with the complainant, had borrowed a sum of Rs. 1 lakh from the 

complainant, in the month of February, 2010, to meet his urgent need of 

money, and promised him to return the money within 6 months. After 

the expiry of 6 months, the complainant had requested the accused to 

return his money, but the latter started to avoid him. On 17.5.11, when 

the complainant had visited the house of the accused,  and demanded 

return of his money, the latter had issued him a cheque of Rs. 1 lakh as 

full settlemement  on the same day, bearing cheque no. 142743 dtd. 

17.5.11, drawn on Punjab National Bank, Tezpur Branch to discharge his 

debt and liability. The complainant had presented the cheque at SBI, 

Tezpur branch on 2.6.11, but the same was returned unpaid, due to 

insufficiency of funds in the account of the accused. Thereafter, he had 
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issued a notice to the accused on 6.6.11, which was duly received by the 

accused on 8.6.11, wherein the complainant had demanded the 

repayment of the money. But no payment, of the amount due, had been 

made by the accused till date.  

2.  The complainant had filed the complaint petition in the Court on 1.7.11. 

Cognizance of the offence u/s 138 of NI Act has been taken and 

summons was issued to the accused, who was allowed to go on bail, on 

his appearance before the Court. The particulars of the offence u/s 138 

of NI Act have been explained to the accused, to which he pleaded not 

guilty and claimed to be tried. 

3. The prosecution has examined five witnesses, including the complainant 

himself, and exhibited documents in support of its case.  

4. The witnesses of the prosecution/complainant are: 

i) PW1: Sri Dibyajyoti Das, the complainant. 

ii) PW2: Sri Sarat Saikia 

iii) PW3: Sri Tridip Bora,  

iv) PW4: Sri Lakhyajyoti Saikia, Customer Assistant, SBI, Mission Charilai 

Branch 

v) PW5: Sri Mukti Nath Luitel, Branch Manager, Punjab National Bank, 

Tezpur Branch.  

5. The prosecution had also furnished the written examination in chief on 

affidavit, of Sri Munindra Bora, but as his presence could not be ensured 

by the prosecution for cross examination, the examination in chief part of 

the said person, has been expunged.  

6.  The accused was examined u/s 313 Cr PC, where he stated that he has 

committed no offence. The defense has examined three witnesses 

including the accused 

7. The witnesses of the defense are: 

i) Sri Nayanjyoti Saikia 

ii) Sri Dip Bharali 

iii) Sri Sachin Nath 
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8.  Heard arguments from both sides. 

 

9.  POINTS FOR DETERMINATION: 

a. Whether the accused had drawn the cheque, bearing no.142743, of 

Rs.100000/- dtd. 17.5.11, on an account number, maintained by him in 

Punjab National Bank, Tezpur Branch, for payment of the said amount to 

the complainant from that account for discharge of his debt or other 

liability? 

b. Whether the accused had presented the cheque to his bank, State Bank 

of India, Mission Chariali branch, within 6 months from the date on which 

it was drawn or within the period of its validity, whichever is earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused  within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 

e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

 

DISCUSSION AND DECISION BASED ON REASON: 

10. PW1, Sri  Dibyajyoti Das, in his examination in chief has stated that he is 

the complainant of this case and had filed this case against the accused, 

Sri Nayanjyoti Saikia. He stated that he has a good friendly relation with 

the accused. In the month of February, 2010, due to urgent need of 

money, by taking advantage of previous good relationship, the accused, 

requested him to lent him Rs.1,00,000/- and promised to return the 

same within 6 months.  Accordingly, he had paid Rs. 1 lakh to the 

accused on 15.3.10, in cash, which was duly received by him, without 

any agreement or money receipt. After the expiry of six months, he had 
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requested the accused to pay the money back, but the accused had 

avoided and ignored his requests. On 17.5.11, when he went to the 

house of accused, and asked for the return of the money, the accused 

had, on that day,  issued him a cheque, bearing no. 142743, of Rs. 

1,00,000/- dated 17.5.11, for the amount of Rs. 1 lakh only, drawn on 

Punjab National Bank, Tezpur Branch, to discharge his debt and liability, 

as he had no such amount in cash in hand on that day.  

11. He stated that he had presented the cheque, in his bank, i.e the State 

Bank of India, Mission Chariali Branch, on 2.6.11. But his payee bank, 

vide writing dtd. 02.6.11, informed him that the accused had no 

sufficient fund in the account of the accused to encash the cheque 

amount , and hence, the cheque was dishnounored due to insufficiency 

of fund. Thereafter, he had sent an advocate notice dated 06.06.11, to 

the accused person, bringing to his knowledge about the dishonor of the 

cheque due to insufficiency of fund, and had requested the accused to 

make the payment of the cheque amount within 15 days of the receipt of 

the notice. He stated that the notice was duly received by the accused on 

08.6.11. But even after receiving the notice, the accused did not make 

payment of the cheque amount to him with malafide intention. On 

20.6.11, the accused person had sent a reply notice to his ld advocate, 

denying all the above  circumstances stating some baseless and fictitious 

story.   

1. Ext 1 is the cheque and Ext.1(1) is the signature of the accused person. 

Ext. 2 is the written memo of the payee bank(SBI, Mission Chariali) to 

him dated 2/6/11. Ext. 3 is the memorandum of drawee bank i.e. the 

Punjab National Bank, Tezpur, dated 02/6/11. Ext. 4 is the copy of the 

advocate notice, dated 6/6/11. Ext. 5 is the postal receipt dated 6/6/11. 

Ext. 6 is the acknowledgement card.  

2. In his cross examination, he has stated that accused is his friend. He has 

been acquainted with the accused since 10 to 15 years. He had poultry 

farm business and business relating to motor vehicle. He stated that he 

had given the accused the amount in cash. He stated that accused had 
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come to his house and he had given him the cash amount in his house. 

Accused came to his house at about 10 AM in the morning. He stated 

that at that time there were people in his house but at the time when he 

handed over the cash, no one else were there. He had been doing 

business since 1997 and he has pan card since 5 to 6 years. Even if he 

has pan card, he had not filed income tax return. He had given cash to 

the accused from his income generated from poultry farm business. At 

that time his monthly income was Rs. 20,000/- and he had not filed tax 

returned. The cheque issued by the accused was dishonoured on 2/6/11. 

He recognizes the signature of the accused person. The cheque was 

given by the accused to him on the house of the accused on 17/5/11, 

when he had gone to the house of the accused for his money, accused 

had handed over to him the said cheque. He had gone to the house of 

he accused at about 11 AM. He had gone to the house of the accused in 

his Mahindra bike. Ext. A is the notice sent to the accused by his 

advocate. Ext. A (1), (2), (3) are the dates of the sending notice and Ext. 

A (4), (5) (6) are the signatures of his advocate and the date shown in 

the notice is 6/5/11. He had stated that he is not in a position to 

recognize the signature mentioned in Ext. 6. He stated that there is 

difference between the signature of the accused and the handwriting in 

relation to his name, amount and date and there is difference in the ink 

used. He has also stated that he had not sent any notice to the accused 

on any date other than 6/5/11. He had no knowledge whether the 

accused had received the notice himself or someone else had received 

the notice. He stated that he has not adduced evidence of any official 

witness to show that the notice was received by accused. He had not 

taken written agreement or hand note from the accused at the time of 

payment of money to him. He stated that the accused was his friend. He 

has also stated that he had asked the accused to return the money 

within 6 months of time , but he has not issued any written notice to the 

accused after expiry of 6 months. He also stated that, in respect of 

notice issued by him on 6/5/11, the accused had sent a reply to him on 
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20/6/11. In the reply notice, the accused has mentioned that he 

(accused) had borrowed Rs. 30,000/- from him (PW1) in the year 2006 

on 10% monthly interest and at that time he (PW1) had received Ext. 1 

cheque, as blank cheque from the accused. He has also stated that he 

did not send any reply notice to the notice received from the accused. He 

denied the suggestion that the accused was not liable to pay him Rs. 1 

lakh  as debt. He denied the suggestion that Ext. 1 cheque was given by 

accused as a blank cheque. He denied the suggestion that he had filled 

up the amount and date in the blank cheque and presented it for 

payment and that is why hand writing and ink are different. He denied 

the suggestion that the he has not issued any legal notice to the accused 

in terms of Negotiable Instrument Act. He denied the suggestion that he 

has lodged false case against the accused.  

3. PW2, Sarat Saikia, has stated in his examination that he knows the 

complainant as well as the accused person very well. He stated that the 

complainant had a good friendly relation with the above named accused 

person since long time. He stated that in the month of February, 2010, 

due to urgent needs of money by taking advantage of previous good 

relationship, the accused person had borrowed of  an amount of Rs.1 

lakh(One Lakh) only also to promise returned the same within six 

months. He stated that as good friend and relying upon the words of the 

accused person, the complainant had made payment of an amount of 

Rupees one lakh to the accused person, which was duly received by him 

in cash, without any agreement or money receipt. After expiry of the 

stipulating period of six (6) months, the complainant from time and again 

politely requested the accused person to return his (complainant) entire 

money of Rs. 1 lakh. But the accused person always avoid and ignored 

all the request of complainant. He stated that on 17/05/2011, when the 

complainant  went to the house of the accused person for asking him to 

return the entire amount money ,  the accused person had issued a 

cheque to the complainant for an amount of Rs. 1 lakh as full settlement 

on the same day vide cheque no. 142743 dated 17/05/11 for the amount 
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of Rs. 1 lakh drawn of Punjab National Bank,  Tezpur Branch to discharge 

his debt and liability as he has no such amount in cash in his hand on the 

same day the said cheque was duly endorsed by the accused person 

against the said loan amount an asked the complainant to clear the said 

loan amount by withdrawing the cheque amount. Accordingly, the 

complainant presented the aforesaid cheque in the payee bank of the 

complainant. i.e. the State Bank Of India, Mission Chariali Branch on 

02/06/11. But the payee bank of the complainant, vide writing dated 

02/06/11, informed the complainant that the account of the accused 

person has no sufficient fund to encash the said cheque amount and 

thereby dishonored the said cheque due to insufficient fund. He stated 

that the complainant had sent an advocate notice, dated 06/06/11 to the 

accused under clause (b) of the proviso to section 138 of N.I Act. 1881 

bringing to his knowledge about dishonour of the said cheque on account 

of  “fund insufficient”, and requested the accused to make the payment 

of the said cheque amount within 15 days from the date of receipt of the 

said notice . The said notice was duly received by the accused on 

08/06/11. However, despite the service of the said notice, the accused 

person did not make any payment of the said cheque amount to the 

complainant the payment had not been made with ulterior reasons by 

the accused who malafidely knowingly, deliberately and intentionally 

issued the said cheque knowing fully well that the same would be 

dishonored due to  insufficient fund in the bank account. 

4. He stated that on 20 /06/11,  the accused person had sent a reply notice 

to his learned advocate of the complainant denying all above 

circumstances stating some baseless and fictitious story. By the aforesaid 

acts, the accused had become liable to be prosecuted under the 

provisions of N.I Act. 1881. 

5.  In his cross examination, he has stated that he has gym on Bindukuri.  

He remains present in the gym, in the morning and evening. 

Complainant is his friend, who resides at Parbotia (Tezpur). The distance 

between the complainant house and his house is about 8 km. He remains 



8 
 

 

busy for his business and sport activities. He stated that the accused had 

received money from the complainant had latter house and he was 

present there at that time. He does not remember the date of the 

incident. He has also stated that in the month of February in 2010 at 

about 10-30 AM, Tridip Bora was with him. The money was paid in cash 

in 100/-, 1000/- and 500/- denominations. He stated that he was not 

present when accused had given cheque to the complainant. He stated 

that even though complainant showed him cheque. He does not know 

whether accused had received the notice signed by complainant. IN his 

affidavit evidence it not mentioned anywhere that he and Tridip Bora 

were present at the time when money was given to the accused. He 

denied the suggestion that he was not present at the time when money 

was paid. He denied the suggestion that the accused had borrowed Rs. 

30,000/- from the complainant in interest and he had given entire 

amount to the complainant. He does not know whether the complainant 

had lodged any other case against the accused. He denied the 

suggestion that he had deposed falsely that as complainant is his friend.  

6.  PW3, Sri Tridip Bora has stated in examination in chief that  has stated 

in his examination he knows the complainant as well as the accused 

person on the above mentioned case very well. He stated that the 

complainant had a good friendly relation with the above named accused 

persons since long time. He stated that in the month of February, 2010, 

due to urgent needs of money by taking advantage of previous good 

relationship, the accused person had borrowed of  an amount of Rs. 1 

lakh only also to promise returned the same within six months. He stated 

that as good friend an relying upon the words of the accused person, the 

complainant had made payment an amount of rupees one lakh to the 

accused person which was duly received by him in case without any 

agreement or money receipt. After expiry stipulating period of six 

months, the complainant from time and again politely requested the 

accused person to return his (complainant) entire money of Rs. 1 lakh. 

But the accused person always avoid an ignored all the request of 
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complainant He stated that on 17/05/2011, when the complainant  went 

to the house of the accused person for asking him to return the entire 

amount money to the complainant than the accused person had issued a 

cheque to the complainant for an amount of Rs. 1 lakh as full settlement 

on the same day vide cheque no. 142743 dated 17/05/11 for the amount 

of Rs. 1 lakh drawn of Punjab National Bank,  Tezpur Branch to discharge 

his debt and liability, as he had no such amount in cash in his hand, on 

the same day. The said cheque was duly endorsed by the accused 

person against the said loan amount an asked the complainant to clear 

the said loan amount by withdrawing the cheque amount. Accordingly, 

the complainant presented the aforesaid cheque in the payee bank of the 

complainant, i.e, the State Bank of India, Mission Chariali Branch, on 

02/06/11 but payee bank of the complainant vide writing dated 

02/06/11, informed the complainant in the said account of the accused 

person has no sufficient fund to encash the said cheque amount and 

thereby dishonored the said cheque due to insufficient fund. He stated 

that the complainant had sent an advocate notice date 06/06/11 to the 

accused persons under clause (b) of the proviso to section 138 of N.I 

Act. 1881, bringing to his knowledge about dishonoured of the said 

cheque on account of  “fund insufficient” and requested the accused to 

make the payment of the said cheque amount within 15 days from the 

date of receipt of the said notice and the said notice was duly received 

by the accused on 08/06/11. However, despite the service of the said 

notice, the accused person did not make any payment of the said cheque 

amount to the complainant the payment had not been made with ulterior 

reasons by the accused who malafidely knowingly, deliberately and 

intentionally issued the said cheque knowing fully well that the same 

would be dishonored on account of fund in sufficient with the bank. 

7. He stated that on 20 /06/11 the accused person had sent a reply notice 

to the learned advocate of the complainant, denying all the above 

circumstances stating some baseless and fictitious story. By the aforesaid 
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acts, the accused had become liable to be prosecuted under the 

provisions of N.I Act. 1881. 

8.  In his  cross examination, he has stated that accused had taken money 

in the month of February, 2010. Accused had taken money in cash and in 

the house of the complainant. At that time he and Sarat Saikia were 

present there. He , Munindra Bora and Sarat Saikia signed on the 

agreement as witnesses. At the time when complainant had given the 

money, he came to the house of the complainant. Thereafter Sarat Saikia 

and Munindra came to the house. He has not seen the agreement copy 

today in this court. He was not present at the place and time when the 

accused had given the cheque to the complainant. Munindra Bora and 

Sarat Saikia were present there. He also stated that he had seen the 

cheque later on in the same day at night. He also stated that he had not 

seen whether the cheque was blank or it was filled up. He also stated 

that he knows that the complainant used to help people at the time of 

their needs and also take back the money from the persons to whom he 

had lent. He does not know what had happened thereafter. He has 

stated that in his affidavit evidence that it is not mentioned whether and 

any persons of whom accused had taken money from the complainant. 

The currency amount was in denomination of 500/- bundle and 100/- 

rupee. He denied that he deposed totally false statement in the court 

today. He denied the suggestion that he had not seen accused taking 

money from the complainant and accused had not received amount as 

mentioned in the complaint petition from the complainant. He denied the 

suggestion that the accused had borrowed Rs. 30,000/- in interest and 

that accused repay the entire amount to the complainant. He denied the 

suggestion that the at the time when the accused borrowed Rs. 30,000/-, 

he had given blank cheque to the complainant which has been used in 

this case by inserting amount.  

9.  PW4, Lakhyajit Saikia, Customer Assistant, SBI, Mission Chariali Branch, 

has stated in his examination in chief that he has stated that he has 

appeared in this court today after receiving summons and has brought 
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documents as mentioned in the summons. He stated that Dibyojyoti Das 

had bank account in their bank, i.e. SBI, Mission Chariali, Tezpur Branch 

and the account no. 31187506193. In that account, one cheque of 

Punjab National Bank bearing cheque no. 142743, dated 17/5/11, was 

presented for encashment. The seal mark which is present on Ext. 1 

belongs to their bank. He stated that whenever their bank receives 

cheque for clearance, they put stamp on the cheque. The said cheque 

was of Rs. 1 lakh amount. The cheque was presented at the clearing 

house of their bank on 2/6/11. Ext. 6 is the cash call of their bank, where 

data relating to cheque presentation is available. He has also stated 

when the cheque sent to the Punjab National Bank for clearance, it was 

being returned due to insufficient fund. Ext. 7 is the cheque returned 

referred register and Ext. 7(1) is his cheque is the reason why the 

cheque was dishonoured and fact that cheque has been returned. He 

stated that the authorized officier of Punjab National Bank had sent 

memo vide Ext. 3 to their bank stating that cheque could not be cleared 

due to insufficient fund. Thereafter they had informed Dibyojyoti Das 

vide Ext. 2 that the cheque could not be cleared. It is mentioned in Ext. 7 

that a sum of Rs. 110 has been deducted from the account of Dibyojyoti 

Das for the aforesaid process. The particulars of the cheque are written 

in the relevant portion of Ext. 6(1) and Ext. 6(2) is the signature of Chief 

Manager of SBI, who has certified it. He has stated that as chief 

manager, he has certified Ext. 7(2) and is the copy of the original 

documents.  

10.  In his cross examination,  he has stated that when the transaction is 

taken place, he was working in the bank. The SBI account no. of 

Dibyojyoti Das is 31187506193. He has brought certify copy of the 

cheque deposit register. He stated that the cheque was deposited on 

17/5/11 and it came for clearance on 2/6/11. He also stated that he does 

not know why the cheque remained in their bank without going for 

clearance from the 17/5/11 to 2/6/11 and the reason for the delay was 

not mentioned. He stated that as per official norms, cheque is sent for 
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clearance within 24 house of its deposit. He also stated that if cheque 

which is sent for clearance, it may get cleared within the evening or 

otherwise it may be returned. The date on which the cheque has been 

returned, is mentioned in Ext. 3. Dibyojyoti Das was informed by their 

bank over telephone regarding dishonor of the cheque. He collected the 

cheque from the bank after knowing about the dishonour. He denied the 

suggestion that their bank did not maintain proper account and some 

facts have been suppressed.  

11.  PW5 Mukti Nath Luitel, Branch Manager, Punjab National Bank, Tezpur, 

has stated in his examination in chief that he has appeared in this court 

after receiving summons from the court and brought documents as 

mentioned in the summons. He stated that a person named Nayanjyoti 

Saikia has an account in their bank as customer and the account no. is 

3306000100079162, and against that number, Nayanjyoti Saikia was 

being issued with a cheque book on 14/3/07. It was a 20 pages‟ cheque 

book, from cheque no. 142741 to 142760. Ext. 1 is the cheque leaf of 

the cheque book issued from their bank. Ext. 1 is the one of the cheques 

of the cheque book, issued by their bank. He stated that, though, he was 

required to bring the cheque issuing register to this court, but, as the 

register could not be traced out, he has brought a certificate from their 

bank. Ext. 8 is the said certificate and Ext. 8(1) is his signature as the 

Branch Manager. He has brought the Finacle used memo after 

downloading from the system of their bank and in that memo, it is 

mentioned that cheque no. 142741 to 142760 have been issued a 20 

paged cheque book against Nayanjyoti Saikia on 14/3/07. Ext. 9 is the 

Finacle user menu and Ext. 9(1) is the signature of branch manager. He 

has downloaded the same from Inwards Clearing Transaction 

Maintenance System. He stated that their bank has received cheque no. 

142743 on 17/5/11 for clearance. But, the cheque could not be cleared 

and it was returned on 2/6/11 and the same could not be cleared. Ext. 3 

is the cheque returned memo issued from their bank on the ground of 

insufficient fund. Ext. 3(1) is the signature of authorized officer of their 
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bank branch manager. Ext. 10 is Inwards Clearing Transaction 

Maintenance and Ext. 10(1) is his signature. He stated that he has 

brought the account ledger inquiry of the account no. 

3306000100079162 of Nayanjyoti Saikia, after downloading the same 

from the system. He stated that the account ledger inquiry provided 

report of the cheques which have been cleared. He also stated that last 

cheque no. 142742 of Rs. 2000/- of Nayanjyoti Saikia was being cleared. 

But, thereafter no cheque of Nayanjyoti Saikia could be cleared by their 

bank. Ext. 11 is the account ledger inquiry of their bank and Ext. 11(1) is 

his signature. He has brought the statement of account of Nayanjyoti 

Saikia after downloading the same from the system of their bank. As per 

that statement of account he has brought account statement of the 

account no. 3306000100069162 from the period of 2/9/10 to 9/4/15. He 

has stated that in that account there was no transaction from the period 

of 2/9/10 to 9/4/15. He has stated that on 2/9/11 there was zero (0) 

balance in Nayanjyoti Saikia „s account. Ext 12 is the statement of 

account downloaded from their bank system and Ext. 12(1) is his 

signature. The account balance was zero (0) in the period of 5/6/11 till 

9/4/15 which has been mentioned in Ext. 12(2). He has also stated that 

at present due to existence of E- Banking all the bank transaction takes 

place on the basis of system and no manual procedure is being followed. 

He stated that the documents, which he has brought in the court has 

been downloaded from the bank system and branch manager has 

verified as genuine.  

12.  In his cross examination, he has stated that E- Banking has been made 

applicable in their bank since 2016. When cheque was issued to the 

customers of their bank, their signatures are taken in the cheque issuing 

register and this practice is still present. In the bank, it is mandatory to 

keep cheque issuing register. He stated that he could not bring cheque 

issuing register to the court relating to the issuance of cheque to the 

accused as the same could not be traced out in the bank. He stated that 

their bank had no given any information regarding missing of issuing 



14 
 

 

register. It is not mentioned on Ext. 8 and Ext. 12 documents as certified 

copy, because mere fact that it has been signed. It meant that the 

documents have been verified. New model cheque CTS-2010 has been 

made applicable in the year 2010 and in Tezpur and same has been 

circulated since 2013. In Ext. 11 transaction, date started from 30/5/10 

till 1/10/10 has been shown. But thereafter no transaction has taken 

place. In Ext. 12 statement up to 5/10/10 has been shown. He denied 

the suggestion that whatever documents he has submitted today in this 

court are not genuine and no cheque has been issued in the name of 

Nayanjyoti Saikia and that is why cheque issuing register containing 

signature could not be shown in the court. He denied the suggestion that 

the signature of the accused had not received in any cheque leaf of their 

bank and someone had taken the leaf in the name of the accused.  

13.  DW1, Sri Nayanjyoti Saikia has stated in his examination in chief that he 

is the accused in this case. He stated that in the year 2006, he had taken 

a loan of Rs. 30,000/- from the complainant at 10% interest per month. 

At that time of taking loan, Sri Dip Bharali and Sri Sachin Nath were 

present. He has also stated that the complainant lends money to people 

in interest in the time of their needs and he charges interest at the rate 

of 10% as interest or more per month. At the time when he received 

loan from the complainant he had handed over the complainant blank 

cheque as security and that he could withdraw the amount by inserting 

the amount in the cheque from the blank cheque. He also stated that 

later on, the complainant had filled up the amount of Rs. 1 lakh by 

forgery in the said blank cheque and caused the cheque to be 

dishonoured. He also stated thaton 8/4/11, he had returned an amount 

of Rs. 33,000/- in presence of the said witnesses, which he had 

borrowed from the complainant along with 3,000/- as interest amount.  

14.  He also stated that he had requested the complainant to return the 

blank cheque which he had given to him as security, but the complainant 

though gave assurance that he would return but he had never returned 
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the cheque and later on he had himself inserted the amount of Rs. 1 lakh 

in the blank cheque and filed this case.  

15.  He also stated that in reply to the advocate notice sent by the 

complainant dated 6/5/11, he had sent reply letter to the complainant. 

However, complainant had not reply to his letter. Ext. A is the copy of 

the notice (letter) issued to the complainant.  

16.  He stated that he had never borrowed an amount of Rs. 1 lakh from the 

complainant as alleged by him and had never given any cheque to the 

complainant in discharging in the debt of Rs. 1 lakh. He has also stated 

that he had never received any notice from the complainant on 2/6/11 as 

asserted by the complainant. He has stated that in the cheque he has 

only put his signature in the cheque and rest of the writings are not 

known to him and the complainant used the cheque by way of forgery.  

17.  In his cross examination, he has stated that he had not entered into any 

kind of agreement with the complainant relating to the money which he 

had returned to him and relating to return of the cheque.  

18. He has not mentioned in his affidavit evidence, on which date in the year 

2006, he had borrowed the money from the complainant and gave a 

cheque. He stated that in Ext. 1(1) is his signature. He has not denied 

the signature, in affidavit in para no. 3. He has not mentioned in 

affidavit, on which date the cheque was issued by him to the 

complainant. He also stated that he has not lodged any case in police 

station relating to the allegation against the complainant carrying an 

illegal business of lending money. If one borrows an amount of Rs. 

30,000/- as loan at the rate of 10% interest per month then from 2006 

to 2011 the interest amount would along be 1,80,000/-, apart from the 

principal amount. In his affidavit evidence in para no. 4, he has stated 

that his debt and liability was of Rs. 33,000/-. He has not mentioned in 

his affidavit evidence regarding the interest paid by him per month. He 

had paid an amount of Rs. 1,80,000/- as interest amount in addition to 

the principal amount Rs. 30,000/-. He has written in Para 6 of his 

affidavit evidence that he had replied the advocate notice of the 
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complainant. In the said reply has been marked as Ext. A in his written 

evidence. But he has not seen the Ext. A in this case. He had sent Ext. A 

reply to the complainant. In advocate notice which he had mentioned in 

the case has been marked Ext. A. He does not know the number of the 

cheque, which he had given to the complainant. He denied the 

suggestion that he has not given any kind of reply notice in the case. He 

has denied the suggestion that he had not given any security cheque to 

the complainant.  

19.  DW2, Dip Bharali in his examination in chief has stated that he knows 

both the accused as well as complainant. In the year 2006, the accused 

had borrowed loan amount of Rs. 30,000/- from the complainant at 10% 

monthly interest. At that time he and Sachin were present there. He 

stated that the complainant generally gives money to others at interest 

at 10% or more and at the time of lending money complainant used to 

take security cheque from the borrower and used to withdraw the money 

of the blank cheque of the borrower account after inserting amount. Ge 

gas aksi stated that the accused had also borrowed money from the 

complainant an amount Rs. 30,000/- and in return the complainant had 

taken blank cheque from the accused as security, in their present and 

later on the complainant had used cheque by inserting an amount of Rs. 

1 lakh in the cheque by forgery.  

20.  He also stated that on 8/4/11 the accused, in his present had repaid the 

loan amount of Rs. 30,000/- including Rs. 3,000/- as interest, in total the 

accused had returned an amount of Rs. 33,000/- to the complainant. He 

has also stated that at the time when accused had repaid the loan to the 

complainant, accused had sought his blank cheque to be returned to 

him, but the complainant did not return the cheque to him and later on 

inserted an amount of Rs. 1 lakh in the cheque and lodged this case 

against the accused.  

21.  In his cross examination, he has stated that this case has been lodged 

over the issue of money transaction. He stated that Dibyojyoti Das had 

paid money to Nayanjyoti Saikia. He stated that in their presence, 



17 
 

 

Dibyojyoti Das had paid a sum of Rs. 30,000/- to Nayanjyoti Saikia. The 

money was given in the month of April, 2006. He does not remember the 

date on which the money was given. In his affidavit evidence it is not 

mentioned that the money was given in the month of April. The said loan 

amount was given at 10% interest.  

12.  He has also stated that he was present at the time when cheque was 

given. He does not remember the date on which the cheque was given. 

He cannot say the number of the cheque, as he does not remember the 

cheque number. He also stated that as he does not remember the 

cheque number, he cannot know say whether the said cheque marked as 

Ext. 1. He stated that he had not read the advocate notice which has 

been served upon the accused by complainant. He has mentioned in his 

affidavit evidence that the complainant had lodged this false case by 

forgery of blank cheque by way of inserting amount in the cheque, as 

told to him by the accused. In his affidavit evidence in para no. 4, he has 

mentioned about the returned of Rs. 33,000/-, but he has not mentioned 

“in that month”.  He stated that he cannot say whether the said blank 

cheque is the Ext 1 cheque, as he does not remember the number the 

cheque. He understands that cheque is given as security when money is 

lent and given. As per his knowledge, the accused had sought the 

cheque from the complainant only once. He does not know whether the 

accused had sought the cheque thereafter. When the accused had asked 

for the cheque, the complainant had told him that he would return the 

cheque on the next day. What had happened thereafter. The 

complainant had told the accused that he would return the cheque on 

08.4.11 in the evening.  

13. He also stated that when money was given and when cheque was given 

as security cheque, he was present there, and when the cheque was 

signed, it was blank. He stated that the money was lent in 2006 in April 

month and on 08.4.11, the money was repaid by the accused. If interest 

is calculated from 2006 till 2011, on Rs.30000/- at 10 % per month, then 

in a years the interest amount would be 36000/- and in 5 years, it has to 
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be multiplied by 5. He stated that in his written affidavit, it is not 

mentioned that the interest amount has been paid per month over a 

period of 5 years. He has denied the suggestion that the accused did not 

borrow Rs.30000/- from the complainant and gave him a blank cheque.  

14. He has not mentioned in his affidavit evidence that the transaction 

relating to the cheque and the money had taken place in front of the 

shop of Hema Bora. The complainant had told the accused to return the 

blank cheque on the next day of payment of the money. He has not 

mentioned in his affidavit evidence about assurance to return the cheque 

on the next day. He stated that he does not know whether Nayanjyoti 

had borrowed  Rs. 1 lakh from Dibyajyoti in the year 2010. If the 

accused had given the complainant a cheque to the complainant in lieu 

of loan of Rs. 1 lakh on 17.5.11. He came to know about the extending 

the dates for return of the cheque, from the accused. He has no personal 

knowledge about not returning the cheque on subsequent dates. The 

accused had told him about demand for money by sending notice. The 

accused did not tell him what he had done after receiving the notice. The 

cheque and the money changed hands in front of the shop of Hema 

Bora, at Parbati Nagar. The money was given and the cheque was taken, 

simultaneously.  

15. He stated that the accused is his friend. He denied the suggestion that 

he had deposed falsely in the interest of the accused. He does not know 

whether the cheque was dishonoured.  

16. DW3, Sri Sachin Nath, in his examination in chief has stated that he 

knows both the accused as well as complainant. In the year 2006, the 

accused had borrowed loan amount of Rs. 30,000/- from the complainant 

at 10% monthly interest. At that time he and Dip Bharali were present 

there. He stated that the complainant generally gives money to others at 

interest at 10% or more and at the time of lending money complainant 

used to take security cheque from the borrower and used to withdraw 

the money of the blank cheque of the borrower account after inserting 

amount. Ge gas aksi stated that the accused had also borrowed money 
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from the complainant an amount Rs. 30,000/- and in return the 

complainant had taken blank cheque from the accused as security, in 

their present and later on the complainant had used cheque by inserting 

an amount of Rs. 1 lakh in the cheque by forgery.  

17.  He also stated that on 8/4/11 the accused, in his present had repaid the 

loan amount of Rs. 30,000/- including Rs. 3,000/- as interest, in total the 

accused had returned an amount of Rs. 33,000/- to the complainant. He 

has also stated that at the time when accused had repaid the loan to the 

complainant, accused had sought his blank cheque to be returned to 

him, but the complainant did not return the cheque to him and later on 

inserted an amount of Rs. 1 lakh in the cheque and lodged this case 

against the accused.  

18. In his cross examination, inter alia, he has stated that the transaction 

between the accused and the complainant had taken place in front of the 

building of Hema Bora. He was present there. He does not remember the 

cheque number, against which the money was given. He stated that as 

he does not remember the number of that cheque, he does not 

remember whether that cheque is the same cheque marked as Ext 1. 

The cheque was given in the month of April, 2006. He does not 

remember the date. He has not mentioned that the cheque was given in 

the month of April, 2006. He has not seen the notice given by the 

complainant to the accused, if at all, it was being given. He does not 

know, what the accused had done after receipt of notice. He stated that 

the accused had given the complainant a cheque, at the time of receipt 

of money. He stated that he had not seen the cheque. He does not know 

what was being written on the cheque. He knew about 10% interest. he 

does not know whether there was any other terms and condition. The 

amount of Rs.33000/- has been returned by the accused on 08.4.11. If 

10% interest is charged on Rs,30000/-, per month, then the interest 

amount in 12 months would be Rs.36000/-. In 5 years, the amount of 

interest alone would be Rs.36000/- x 5. In his affidavit evidence, it is not 

mentioned that the amount was returned with interest. He stated that 
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when the accused had borrowed money from the complainant, the 

accused had given the complainant a cheque. He does not know whether 

the cheque is called as security cheque or not. But he had seen the 

giving of the cheque. He stated that the accused is like his elder friend. 

He denied the suggestion that he had deposed falsely  for the benefit of 

the accused. He stated that he does not know if the accused had 

borrowed a sum of Rs. 1 lakh from the complainant in the year 2010. He 

also does not know, if the accused had given a cheque on 17.5.11 in 

discharge of the debt and liability. He also does not know if the cheque  

has been dishonoured due to insufficiency of fund.   

 

Appreciation of Evidence: 

19. The PW1, in his evidence has asserted that the accused had borrowed 

from him, a sum of money amounting to Rs. 1 lakh/- on 15.3.10 . He 

also asserted that in order to repay the amount, the accused had drawn 

a cheque, bearing no. 142743 dtd. 17.5.11, of Rs. 1 lakh /- in his favour, 

from the account no. 3306000100079162, of the accused, maintained by 

the accused at Punjab National Bank, Tezpur branch. Ext 1, the 

concerned cheque, bears the signature of the accused, and as per the 

tenor of the cheque, it clearly shows that it is an account payee cheque, 

bearing no. 142743, issued in the name of the complainant, Sri Dibya 

Jyoti Das, for Rs.1 lakh/- . 

20. The accused, in his evidence as DW-1, has admitted that he had signed 

on Ext 1, cheque. It is also apparent from the evidence of DW1, the 

relationship of lender and borrower, existed between them. PW1, the 

complainant, in his evidence has stated that they were friends. There is 

nothing in the cross examination of PW1, to suggest, that he was not 

financially capable to lend Rs. 1 lakh to any person.   

21. However, the evidence of PW2 , Sri Sarat Saikia and PW3, Sri Tridip 

Bora, to the extent that they had seen the accused taking money from 

the complainant, is of little assistance to the prosecution‟s case, because 

PW1 has stated that though there were people in his house, but there 
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were no person, at the time when he had lent the amount of Rs.1 lakh to 

the accused. Hence, it is not clear as to how PW2 and PW3 could have 

witnessed the said transaction.  But, even if the evidence of PW2 and 

PW3 are not relied upon, the other factors, discussed above, are 

sufficient to raise the presumption u/s 139 of NI Act. 

22. Hence, the above points build the factual basis for raising the 

presumption u/s 139 of NI Act.  

23.  Hon‟ble Supreme Court in Rangappa v. Sri Mohan{ (2010)11 SCC 

441}. In that case, Hon‟ble Supreme Court has observed that “… it is 

obligatory on the Court to raise the presumption(u/s 139 ) in every case 

where the factual basis for raising of the presumption has been 

established.” 

24. The above facts are sufficient to raise the presumption u/s 139 NI Act. 

Hence, in the light of Sec139 of NI Act, it is presumed that Ext 1, cheque 

was given by the accused to the complainant  for the discharge of the 

debt of the amount mentioned therein. 

25. However, these presumptions are rebuttable. Hence, the burden was on 

the defense side to rebut the presumption u/s 139 of NI Act.  

26. The defense side has tried to rebut the presumption by adducing the 

evidence of DW1, DW2 and DW3, to show that the said cheque was 

given by the accused to the complainant as a blank cheque, signed by 

him , as a means of security, when the accused had borrowed 

Rs.30,000/- from the complainant in the year 2006 @ 10% per month.  

It is alleged by the defense that the amount, name , date were filled up 

by the complainant in that cheque, to lodge a false case against him. 

27. DW1, Sri Nayanjyoti Saikia, in his examination in chief has stated that he 

had given a blank cheque signed by him, to the complainant, as a means 

of security, when he had borrowed Rs.30,000/- from the complainant in 

2006, which he had repaid to the complainant on 8.04.11, along with 

interest amount. He has also stated that the blank cheque was not 

returned by the complainant to him, and he had misused the cheque by 

filling up the amount of Rs. 1 lakh there, and filed this false case.  
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28. In order to substantiate the above point, DW2 and DW3 have deposed 

that they were present at the time , when the accused had borrowed the 

sum of Rs. 30000/- from the complainant, in 2006. 

29. However, I find it hard to believe the above assertion of the 

accused(DW1). The reason is that, if the accused had issued the Ext 1, 

cheque, bearing no. 142743, to the complainant, as blank cheque, in 

2006, then the said cheque must have been issued by the drawee 

bank(PNB, Tezpur) in the year 2006 or before that year. But, PW5, the 

bank manager of Punjab National Bank, Tezpur, has stated in his 

evidence, that the cheque book, containing cheques, from bearing no. 

142741 to 142760, was issued to Sri Nayanjyoti Saikia, on 14.3.2007, 

against the account no. 3306000100079162. He also stated that Ext 1 is 

a cheque leaf, of the cheque book issued by their bank. Ext 8 is the 

certificate issued by the said bank to Nayan Jyoti Saikia, which shows 

that the cheque, bearing no. 142743 was issued to him on 14.3.07.  

PW5, had withstood the cross examination. I find nothing to disbelieve 

PW5 and the content of Ext 8. The mere fact that PW5 could not bring 

the cheque issuing register to the court, is not sufficient to discard his 

testimony. Moreover, PW5, has given a believable cause for his inability 

to bring the cheque issuing register, as it was not found.  

30. Hence, the assertion of DW1, about giving of Ext 1 cheuqe to the 

complainant in blank, as security cheque, appears to be an after-thought, 

and unreliable. In other words, the allegation that the complainant had 

misused the Ext 1 cheque, is not acceptable.  

31. Even if it is believed that the accused had borrowed from the 

complainant a sum  of Rs.30000/- at 10% interest per month, in 2006, 

which he had returned on 08.4.11, it does not make the assertion of 

complainant that in 2010, February, the accused had borrowed Rs. 1 lakh 

from him, unbelievable. The two transactions are different, in relation to 

the amount as well as the period of time. There is no corroboration of 

the assertion of DW1, that the accused had given the complainant a 

blank cheque, as security, at the time of the borrowing of Rs.30000/-, 
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and the same has been misused by the complainant in filing this case. 

DW2 and DW3, have expressed their ignorance, as to what happened 

after 08.4.11. They have also stated that they cannot say whether Ext1 

cheque was the same blank cheque. Moreover, DW2, has stated that he 

had mentioned in his examination in chief about the misuse of the blank 

cheque by the complainant, because the accsued had told him about it. 

Likewise, both DW2 and DW3, have stated that they do not know 

whether the accused had borrowed Rs.1 lakh in 2010 in the month of 

February, and whether the accused had given the complainant a cheque 

to discharge the said debt on 17.5.11.  

32. Hence, the evidences of DW1, DW2 and DW3 are not sufficient to rebut 

the presumption raised u/s 139 of NI Act. Further,  no documentary 

evidence has been led by the accused to show that the accused ahd 

borrowed Rs. 30000/- only and not Rs.1,00,000/-. 

33. In the light of the above,  it is proved that the accused had owed a debt 

of Rs.100000/- to the complainant, which he had borrowed from him on 

15.3.10, and had drawn the Ext 1 cheque, of Rs 100000/- , against his 

account, maintained in Punjab National Bank, Tezpur branch, in favour of 

the complainant, towards discharge of his debt. 

 

POINT NO.2: 

34. PW1, the complainant , in his evidence has stated that on  he had 

deposited the Ext 1, cheque in his account in the SBI, Mission Chariali 

Branch, on 02.06.11 . This assertion is supported by PW4, the customer 

Assistant from SBI, Mission Chariali branch. It is clear from the evidence 

of PW4 that the Ext 1 cheque, dtd. 17.5.11, of Rs. 1 lakh,  had been 

presented in their bank for encashment, by Sri Dibyajyoti Das, through 

his account no. 31187506193. Ext 6, which shows the presentation of 

the said cheque for encashment, further supports the assertion of PW1. 

35. Moreover, the defense has not disputed this assertion. Thus, the cheque 

was presented in bank on 02.6.11 while it was being drawn on 17.5.11. 
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Hence, it is proved that the Ext 1 cheque was presented within the 

period of validity of the cheque.  

POINT NO.3: 

36. PW1, in his evidence has stated that the cheque was dishonoured by the 

bank, after its presentation, on the ground that  the fund in the account 

of the accused was insufficient in the account of the accused to honour 

the cheque. PW5, who is the Branch Manager of Punjab National Bank, 

Tezpur Branch, has corroborated PW1, by stating  that Sri Nayanjyoti 

Saikia( accused) had zero balance in his account, bearing no. 

3306000100079162, on 2.6.11, which was maintained in their branch. He 

has also stated that from the period 2.9.10 till 9.4.15, there was no 

transaction in the account of the accused. Ext 11 and Ext 12 supports the 

assertions of PW1 and PW5. Further, nothing material could be elicited 

during the cross examination of PW5, which would cast a doubt on his 

veracity.  

37. Likewise, PW4, has also stated that the cheque was sent to PNB, Tezpur 

branch for clearance, but the same was returned dishonoured due to 

insufficient fund, vide Ext 3, return memo, and the complainant was 

being informed about the dishonour by their bank, vide Ext 2.  In find no 

reason to disbelieve the testimony of PW4 and PW5, and the 

documentary evidence.  

38. Thus, it is proved that  the cheuqe was returned to the complainant by 

his bank, due to insufficiency of funds in the account of the accused to 

hounour the cheque.  

 

POINT NO.4  

39. The assertion of PW1, that he had sent Ext 4, notice, dtd. 06.6.11, to the 

accused, demanding repayment of Rs.100000/- from the accused, within 

15 days, after informing him about the dishnour of the cheque due to 

insufficiency of fund. Ext 5, which the postal receipt, shows that the 

notice was sent to the accused, Sri Nayan Jyoti Saikia, on 6.6.11, vide 
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registered letter. Ext 6, which the AD card, shows that the said notice 

was received by the accused on 08.6.11.  

40. The ld. counsel for the accused, has assiduously argued that the Ext A 

notice which was received by the accused was sent on 6.5.11 to the 

accused. Hence, the mandatory requirement of sending notice within 30 

days of getting the information of the dishonor of the cheque from the 

bank, has not been fulfilled. 

41. I find the argument not acceptable. The simple reason is that how could 

the complainant know about the dishnour of the cheque on or before 

06.5.11, before the cheque was being presented for payment, and before 

the cheque was being delivered by the accused. Hence, the date of 

6.5.11, is nothing , but a clerical error of the ld. advocate of the 

complainant, who had sent the notice. In fact, necessary correction was 

made on Ext 4, the copy, available with the complainant.  As stated the 

postal receipt also shows that the letter was sent on 6.6.11.  

42. On the basis of the above reasoning, it can be said that the statement of 

PW1, in his cross examination that he did not send notice to the accused, 

except the one sent on 6.5.11, appears to be the result of memory fade, 

considering the fact that he was examined in 2014, while the incident 

took place in 2011.  

 

POINT 5 

43. PW1, in his evidence has asserted that the accused has not made any 

payment of the cheque amount  even after the elapse of 15 days after 

receipt of notice. The accused has not stated that he had made the 

payment of Rs.1 lakh within 15 days. In fact, the accused had denied 

borrowing the money.  

44. Hence, it is proved that the accused had failed to make payment of the 

said amount of money to the complainant within 15 days of the receipt 

of the notice 

45. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 138 
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of Negotiable Instruments Act, beyond reasonable doubt. Accordingly, 

the accused is convicted u/s 138 of Negotiable Instruments 

46. Thus, all the ingredients of Sec 138 of NI Act are proved by the 

complainant.  

47. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 138 

of Negotiable Instruments Act, beyond reasonable doubt. Accordingly, 

the accused is convicted u/s 138 of Negotiable Instruments Act. 

48. Considering the nature of the offence , where credibility of business 

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

49. Heard  on the point of sentence. 

50. Considering the facts and circumstances of the case and the nature of 

the offence,  I sentence the accused to  pay a fine of Rs.125000/-

(Rupees One Lakh and Twenty Five Thousand only), which is inclusive of 

the cheque amount and a lump sum interest amount, i/d R.I. for 5(five) 

months. The amount, if realized, shall be given to the complainant as 

compensation.  

51. The judgment is pronounced in the open court on this 25th  of April, 

2017. The judgment is prepared under my hand and seal of this Court. 

52.  The case is, accordingly, disposed of. 

 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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List of documents exhibited by the prosecution: 

1. Ext1: Cheque, bearing no. 142743. 

2. Ext 2: Memo of SBI, Mission Chariali Branch 

3. Ext 3: Cheque Return Memo of PNB, Tezpur. 

4. Ext 4: Notice 

5. Ext 5: Postal Receipt 

6. Ext 6: Certified copy of Bank Cash Scroll dtd. 2.6.11. 

7. Ext 7: Certified copy of the statement regarding cheques referred and 

returned, of SBI, Mission Chariali.  

8. Ext 8: The certified report of PNB, Tezpur, regarding issuing of cheque 

book  to Sri Nayan Jyoti Saikia.  

9. Ext 9: Certified copy of cheque leaf status menu, of Nayan Jyoti Saikia.  

10. Ext 10: Computer generated inward clearing transaction  

11. Ext 11: certified copy of the account ledger inquiry of the account of 

Nayan Jyoti Saikia. 

12. Ext 12: certified copy of the account statement of Sri Nayanjyoti Saikia, 

from the period 02.09.10 to 09.04.15.  

 

 

List of documents exhibited by the defence 

1. Ext A: notice issued to the accused. 

 

                                                             Addl. CJM, Tezpur 

 


